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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 51 of 2013 

 

 Present:              Dulumoni Das, LLM AJS 

                                  Munsiff No- 1, Nalbari 

  

 

        On this 08th day of May, 2018 

 

1. Sri Binod Kr. Das 

S/O-Keshab Ch. Das 

R/o. Nalbari Town, Ward No. 12 

Mouza- Khata 

P.S & Dist- Nalbari, Assam 

                                                                                             ……………… Plaintiff 

 

                                                        -Versus- 

 

1. Sri Labanya Malla Buzarbarua  

S/o. Late Schindra  Malla Buzarbarua 

 

2. Sri Bhabendra  Malla Buzarbarua 

S/o. Late Sachindra  Malla Buzarbarua 

 

3. Sri Samudra  Malla Buzarbarua 

S/o. Late Dwijendra  Malla Buzarbarua 
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4. Sri Birendra  Malla Buzarbarua 

S/o. Late Dwijendra  Malla Buzarbarua 

 

5. Sri Mahendra  Malla Buzarbarua 

S/o. Late Dwijendra  Malla Buzarbarua 

 

6. Sri Jyotish  Malla Buzarbarua 

S/o. Late Girindra  Malla Buzarbarua 

 

7. Sri Umesh  Malla Buzarbarua 

S/o. Late Girindra  Malla Buzarbarua 

 

8. Sri Mrinal  Malla Buzarbarua 

S/o. Late Girindra  Malla Buzarbarua 

 

9. Sri Dilip  Malla Buzarbarua 

S/o. Late Girindra  Malla Buzarbarua 

 

10. Sri Bedanga  Malla Buzarbarua 

S/o. Late Barada  Malla Buzarbarua 

 

11. Sri Birinchi  Malla Buzarbarua 

S/o. Late Barada  Malla Buzarbarua 

 

12. Sri Samiran  Malla Buzarbarua 

S/o. Late Kabindra  Malla Buzarbarua 

 

13. Sri Jagadish  Malla Buzarbarua 

S/o. Late Aswini  Malla Buzarbarua 

 

14. Smti. Sabitri Buzarbarua 

W/o. Late Aswini  Malla Buzarbarua 

 

All are R/o- Nalbari Town, Ward No. 6, Mouza- Khata 

P.S & Dist.- Nalbari (Assam) 
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15. Sri Nipan Mazumdar, S/o. Late Jaleswar Mazumdar 

Vill. Balitara, Mouza- Pachim Banbhag, PS- Ghograpar, Dist. Nalbari 

 

16. Sri Lankeswar Talukdar, S/o. Sri Kailash Talukdar 

R/o. Nalbari Town, Mouza- Khata, PS & Dist. Nalbari  

 

17. Dr. Birendra Nath Medhi, S/o. Late Bhadra Ram Medhi 

R/o. Nalbari Town, Mouza- Khata, PS & Dist. Nalbari  

 

18. Sri Lankeswar Das, S/o. Late Bhabit Ch. Das 

Vill. Sondha, Mouza- Khata, P.S & Dist. Nalbari 

 

19. Sri Rabindra Nath Kalita, S/o. Late Kamala Kanta Kalita 

R/o. Nalbari Town, Mouza- Khata, P.S. & Dist. Nalbari 

 

20. Sri Sachikanta Poddar, S/o. Late Janardan Poddar 

R/o. Nalbari Town, Mouza- Khata, P.S. & Dist. Nalbari 

 

21. Sri Mintu Tamuli, S/o. Sri Harmohan Tamuli 

Vill. Tilana, Mouza- Bahjani, P.S.  & Dist. Nalbari 

 

22. Sri Gouranga Biswas, S/o. Late Dhiren Biswas 

R/o. Nalbari Town, Ward No. 9, Mouza- Khata, P.S. & Dist. Nalbari 

 

23. Sri Mukut Kr. Sarma, S/o. Sri Krishna Kanta Sarma 

Vill. Nilpur, Mouza- Pachim Banbhag, PS. Ghograpar, Dist. Nalbari 

 
                                                                                                ………… Defendants 

 

This suit coming on for final re-hearing on 29/03/2018 in the presence of: 

 

Sri Arup Baishya             Advocate of the plaintiff(s) 

  Sri Hiran Ch Deka 

 

  Sri Dwijendra N Deka                                   Advocate of the defendant(s) 
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  Sri Manabendra Sarma 

   

And having stood for consideration on this day, the court delivered the 

following judgment:-  

  

 JUDGMENT 

 

1. The plaintiff has instituted this suit for declaration, confirmation of 

possession, permanent injunction and consequential relief.  

 

 The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, the KP Patta No. 8 of Nalbari Town, Khatabari Khanda 

contains a total area of land measuring 09B-3K-04L. Out of the said land 

an area of land measuring 04 bighas is the subject matter of this suit. 

This 04 bighas land is described in Schedule 'A' and hereinafter referred 

to as the suit land. The father of the plaintiff was a riot (adhiar) in respect 

of the suit land under the predecessor of the defendant No. 1 to 14 and 

he was possessing the suit land and did cultivation therein. However, due 

to the gradual development of its surrounding land, the suit Patta land 

now becomes a low land. The suit Patta No. 8 was put in auction due to 

the default in payment of land revenue and then the father of the plaintiff 

purchased the suit patta land in auction in the year 1974 by paying the 

required revenue and thus, the name of the father of the plaintiff was 

also mutated in the revenue records in respect of the entire 09B-3K-04L 

land of the suit Patta vide order of Sale Officer. The Sale Officer also 

issued one sale certificate to the father of the plaintiff certifying his 

purchase of the land w. e. f 5/8/1974. Thus, the suit land was 

continuously in peaceful possession of the father of the plaintiff and he 

had the exclusive right, title and interest over the suit land and he was 

also paying the required land revenue. The father of the plaintiff died on 
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3/4/11 and after his death, right title and interest over the suit land 

devolved upon the plaintiff by virtue of inheritance and he has been 

possessing the suit land. The plaintiff has also a Tin Chali over the suit 

land. On 5/5/2013, the defendant No. 15 to 23 with some unknown 

persons entered into the suit land and tried to possess some land. On 

being asked by the plaintiff, the defendants stated to have purchased 

land from the defendants No. 1 to 14. The plaintiff then stating his right, 

title and interest and possession over the suit land resisted them from 

possessing the land and thus, the defendants could not possess land and 

left the place. The plaintiff after due enquiry could come to know that 

defendant No. 1 to 14 knowing well about the possession and interest of 

the plaintiff over the suit land fraudulently executed eight numbers of sale 

deeds on the same day i.e. On 9.11.12 and 16.11.13 i.e. after filling of 

this suit, they executed another sale deed by giving wrong boundary in 

favour of defendant No. 15 to 22 and defendant No. 23 respectively. But 

till date, the defendant No. 1 to 14 have not been able to deliver actual 

physical possession of the land shown to have sold to the defendant No. 

15 to 23. These sale deeds are described in schedule 'B'. The plaintiff also 

come to know that the mutation of the father of the plaintiff also 

managed to cancel fraudulently vide order of the Assam Board of 

Revenue No. ABR 75RA/75 Vide dtd. 21/11/1975 without serving any 

notice of the case to the father of the plaintiff. However, the suit land was 

in continuous possession of the father of the plaintiff and after him, of the 

plaintiff. There was no any objection whatsoever in respect of possession 

of the suit land by the father of the plaintiff or the plaintiff himself from 

any corner. The defendant No. 1 to 14 have no manner of right, title, 

interest and possession over the suit land and hence, the sale deeds (“B” 

Schedule) are apparently fraudulent and void and the same cannot confer 

any right, title and interest in favour of the defendant No. 15 to 23, since 

the right, title and interest of the defendant No. 1 to 14 over the suit land 

have extinguished on and from 21/11/1987 as the said defendants have 

waived their right, title and interest over the suit land within that 12 years 

( 21/11/1957- 21/11/1987) or thereafter as the father of the  plaintiff and 

after him, the plaintiff has been possessing the suit land openly and 

adversely denying the title of the said defendants even from 21.11.1975. 
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Hence, the right, title and interest of the plaintiff has ripen into ownership 

over the suit land by virtue of adverse possession on and from 

21.11.1987. The suit land is the property of the plaintiff and he has the 

exclusive right, title and interest and possession over the same. But the 

said fraudulent sale deeds have clouded the right, title and interest of the 

plaintiff over the suit land. Hence the suit.   

  

3. The defendants appeared after the service of summons upon them and 

defendant No. 1 to 6 and 8 to 14 together submitted their written 

statement against the plaint. In their written statement, said defendants 

stated that the predecessor-in-interest of the defendants were owners 

and possessor of Dag No. 76 of K.P. Patta No. 8 of Nalbari Town 

Khatabari Khanda under Khata mouza within the District of Nalbari. The 

disputed Dag No. 76 contains land measuring 6 bighas 4 kathas 3 lechas. 

The K.P. Patta No. 8 inclusive the disputed Dag was put on revenue sale 

and the father of the plaintiff was the auction purchaser in auction sale 

case No. 201/74-75 dtd. 29/8/74 Kabindra Malla Buzarbarua, the father of 

the defendant No. 12 preferred appeal in the Board of Revenue, Assam 

for setting aside the sale. Accordingly, the sale  is set aside on usual 

terms and conditions as per section 81 of Assam Land and Revenue 

Regulation, 1886 on 31.10.75 in case No. 75RA/75 and the names of the 

predecessor-in-interest of the defendants No. 1 to 14 along with other 

Pattadars were restored on deletion of the name of the plaintiff's father 

Keshab Das. The disputed land becomes low land gradually and covered 

by weed and water hycinth as the adjacent lands are converted to Basti 

land by filing sands and earth. On the death of the predecessor-in-interest 

the names of defendant No. 1 to 14 are recorded in the revenue record 

as per order of Circle Officer by right of inheritance. The defendant No. 1 

to 14 wanted to dispose the disputed land along with other lands of the 

Dag. The defendants No. 15 to 21 approached the answering defendants 

to purchase the disputed land plotwise. The answering defendants 

accepted the proposal and filed petition in the office of the Deputy 

Commissioner, Nalbari with the defendants No. 15 to 21 individually and 

permission was accorded for selling the disputed land to the defendants 

No. 15 to 21 and two other persons namely Mukut Sarma and Gauranga 
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Biswas. The defendants executed sale deeds in favour of defendant No. 

15 to 21 on receiving the consideration money plotwise. The answering 

defendants provided a path measuring 10 ft wide from Nalbari Hajo Road 

to the western side of the disputed land. The defendants No. 1 to 14 have 

possession of the disputed land plot wise to the defendants No. 15 to 21 

and they have been enjoying and possessing the disputed land 

developing by earth filing of the respective shares. Noticing the 

development of the disputed land by clearing weed and water hyacinth of 

the plaintiff suddenly on 7.7.13 unauthorizedly and illegally entered into 

the disputed land and placed a few pieces of Tin sheets on four bamboo 

posts in the midst of water in order to grab the disputed land. The 

plaintiff has instituted this false suit to harass the answering defendant.  

 

4. Defendant No. 15 to 21 submitted their separate written statement 

stating that the defendants No. 1 to 14 proposed to dispose the disputed 

land plot wise providing one 10 ft. wide passage from Nalbari Hajo Road, 

to the western portion of the plot. The answering defendants approached 

to the defendant No. 1 to 14 to purchase the disputed land plot wise. The 

answering defendants agreed to purchase the disputed land after proper 

enquiry in the revenue record and the disputed land was shown to the 

answering defendants. Before the purchase, the answering defendants 

made due enquiry and found that the disputed Dag was enjoying and 

possessing by the defendant No. 1 to 14. The defendant No. 1 to 14 

accepted the proposal and filed petition in the office of the Deputy 

Commissioner, Nalbari with the answering defendants individually. 

Permission was accorded on 13.7.12. The defendants No. 1 to 14 

executed sale deed No. 1859/12 on 9.11.12 in favour of defendant No. 15 

Nipan Mazumdar for land measuring 1 katha 10 lechas, sale deed No. 

1860/12 on 9.11.12 in favour of defendant No. 16 Lankeswar Talukdar for 

land measuring 1 katha 10 lechas, Sale Deed No. 1861/12 on 9.11.12 in 

favour of defendant No. 17 Dr. Birendra Nath Medhi for land measuring 2 

kathas 10 lechas, Sale Deed No. 1862/12 on 9.11.12 in favour of 

defendant No. 18 Sri Lankeswar Das, sale deed No. 1864/12 on 9.11.12 

in favour of defendant No. 20 Sri Sashi Kanta Poddar for land measuring 

1 katha 5 lechas, Sale deed No. 1865/12 on 9.11.12 in favour of 
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defendant No. 21 Sri Mintu Tamuli for land measuring 1 katha 1 lechas. 

The answering defendants purchased total land measuring 2 bighas 15 

lechas of the disputed Dag of K.P. Patta No. 8 and possession was taken 

from the sellers. The names of the answering defendants were recorded 

in the revenue record with the vendors by right of purchase as per 

provision of law. The answering defendants developed their respective 

shares by earth filing. The defendant No. 15 Nipan Mazumder sorrounded 

his plot by fencing. Noticing the developement of the disputed land by 

clearing weed and water nyacinth the plaintiff suddenly on 7.7.13 

unauthorizedly and illegally entered into the disputed land and placed a 

few pieces of Tin sheets on four bamboo posts in the midst of water in 

order to grab the disputed land. The plaintiff has instituted this false suit 

to harass the answering defendants.  

 

5. Defendant No. 5 also separately filed his written statement stating that 

the predecessors-in-interest of the defendant No. 1 to 14 were owners 

and possessors of Dag No. 76 of KP Patta No. 8 of Nalbari Town 

Khatabari Khanda under Khata mouza within the disctrict of Nalbari. The 

disputed Dag No. 76 contains land measuring 6 bighas 4 kathas 3 lechas. 

Defendant no 5 pleaded the same facts as asserted by the defendant 1 to 

14 in their written statement.  

 

6. Defendants No. 22 & 23 also submitted written statement stating that the 

defendant No. 1 to 14 proposed to dispose the disputed land plotwise 

providing one 10 ft. wide passage from Nalbari Hajo Road, to the western 

portion of the plot. The answering defendants approached to the 

defendants No. 1 to 14 to purchase the disputed land plotwise. The 

answering defendants agreed to purchase the disputed land after proper 

enquiry in the revenue record and the disputed land was shown to the 

answering defendants. Before the purchase, the answering defendants 

made due enquiry and found that the disputed Dag was enjoying and 

possessing by the defendants No. 1 to 14. The defendants No. 1 to 14 

accepted the proposal and filed petition in the office of the Deputy 

Commissioner, Nalbari with the answering defendants individually. 

Permission was accorded on 13.7.12. The defendants No. 1 to 14 
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executed sale deed No. 1866/12 on 9.11.12 in favour of defendant No. 22 

Sri Gauranga Biswas for land measuring 2 kathas 2 lechas of Dag No. 76 

of K.P. Patta No. 8; sale deed No. 24/13 on 16.11.13 in favour of 

defendant No. 22 Sri Mukut Kr. Sarma for land measuring 1 katha 5 

lechas of Dag No. 76 of K.P. Patta No. 8 of Nalbari Town Khatabari  

Khanda under Khata mouza within the district of Nalbari. The answering 

defendants took possession from the sellers. The names of the answering 

defendants were recorded in the revenue record with the vendors by right 

of purchase as per provision of law. The answering defendants developed 

their respective shares by earth filing. The defendant No. 15 Nipan 

Mazumdar surrounded his plot by fencing. Noticing the development of 

the disputed land by clearing weed and water hyacinth the plaintiff 

suddenly on 7.7.13 unauthorizedly and illegally entered into the disputed 

land and placed a few pieces of tin sheets on four bamboo posts in the 

midst of water in order to grab the disputed land. The plaintiff has 

instituted this false suit to harass the answering defendants.  

 

ISSUES 

 

7. Upon the pleading of the parties my learned predecessor vide order dated 

16/12/14 framed as many as eight issues for determination of this instant 

suit. Following are the issues ---------- 

 

a. Whether there is any cause of action of this suit? 

b. Whether the suit maintainable in its present form? 

c. Whether the suit is barred by limitation? 

d. Whether the plaintiff has been possessing the suit land openly and 

adversely against the true owner? 

e. Whether plaintiff has got right, title and interest over the suit land by 

right of adverse possession? 

f. Whether the sale deed described in Schedule B of the plaint is 

fraudulent and void? 

g. Whether plaintiff is entitled to relief prayed for? 
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h. To what other relief(s) the parties are entitled? 

 

8. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff himself as PW1, one Sri Kailash Medhi as 

PW2 and one Sri Bhrigu Das as PW3 and one Sri Babul Das as PW4. All 

the plaintiff’s side witnesses are duly cross examined by the defendant 

side. Thereafter, evidence of plaintiff side is closed. While defendant side 

adduced evidence of 3 DWs. Defendants Sri Samiran Malla Buzarbaruah 

submitted his evidence in affidavit as DW1, one Sri Paramesh Malla 

Buzarbaruah submitted his evidence in affidavit as DW2, defendant Sri 

Nipan Mazumdar submitted his evidence in affidavit as DW3, defendant 

Sri Shashi Kant Poddar submitted evidence in affidavit as DW4. All the 

DWs are duly cross examined by the plaintiff side. I have heard argument 

put forwarded by the learned counsels of both sides and gone through 

the case record. The learned advocate of defendant side submitted 

synopsis of written argument.  

 

9. During trial vide order dated 01/09/15 due to death of the defendant no-1 

Labanya Malla Buzarbaruah his legal heirs namely Sri Sabita Buzarbaruah, 

Sri Kulesh Malla Buzarbaruah, Sri Meghnath Malla Buzarbaruah, Sri Moni 

Buzarbaruah, Sri Nisha Buzarbaruah and Sri Nibha Buzarbaruah are 

impleaded as defendants.  

 

DETERMINATION OF THE ISSUES, DECISION AND 

REASONS THEREOF 

 

10. POINTS NO-a  The plaintiff pleaded right, title and interest 

over the land describe in schedule A by way of adverse possession.  

Plaintiff asserted that suit land is the ancestral land of the defendant but 

contended that his father and he has been possessing the suit land even 

from 21/11/75. Plaintiff further asserted that the right, title and interest of 

the defendant over the suit land have extinguished on and from 21/11/87 

as the said defendants have waived their right, title and interest over the 
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land within 12 years (21/11/75 to 21/11/87) or thereafter as the father of 

the plaintiff and after him the plaintiff has been possessing the suit land 

openly and adversely denying the title of the said defendants. Hence, the 

right, title and interest of the plaintiff has ripen into ownership over the 

suit land by virtue of adverse possession on and from 21/11/87.. On the 

other hand defendants pleaded that predecessor in interest of defendant 

1 to 14 were owners and possessor of the disputed land. The name of 

defendants 1 to 14 entered into revenue records by way of inheritance 

after death of the predecessor in interest of defendants. The defendants 

1 to 14 intending to disposed off the suit land executed sale deed in 

favour of defendant no 15 to 21 and said defendants are enjoying and 

possessing the suit land developing by earth filling and noticing the 

development of disputed land the plaintiff suddenly on 7/7/13 

unauthorized way entered in to the disputed land and in the midst of 

water erected a tin chali with bamboo post.  There is cause of action as 

the plaint contains bundle of material facts and in written statement 

defendants denied what plaintiff pleaded. The assertion of one party and 

denial of another requires adjudication by a competent court.  

 

11. POINTS NO-(d)(e)  From the factual existence in pleadings 

of both parties, this issue appears to be an important one and hence I 

have been taken up this issue first for discussion. The plaintiff is claiming 

his right, title and interest over the suit land by virtue of adverse 

possession. Both plaintiff and defendant admitted that suit land is the 

ancestral land of the predecessor of defendant no-1 to 14. Plaintiff 

claimed his father was the riot under the father of defendant no 1 to 14. 

Defendant side did not deny it but expressed their ignorance on this fact. 

Both plaintiff and defendants 1to 14 admitted that suit patta land was put 

in auction due to default in payment of land revenue and the father of the 

plaintiff purchased the land in auction in the year 1974 and accordingly 

father of the plaintiff mutated his name in revenue records in respect of 

entire land. To this extent regarding suit patta land both parties have 

similar view and no difference of opinion in between them. The 

contention of the plaintiff is that after purchasing the suit land put in 

auction accordingly father of the plaintiff mutated his name in revenue 
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records in respect of entire land. It is stated that since then the suit land 

is in continuous possession of the plaintiff’s father and had exclusive 

right, title and interest and is also paying revenue. Plaintiff also asserted 

that on 05/05/13 defendants encroach the schedule land which plaintiff 

resisted and upon his enquiry he came to know that defendants 

fraudulently executed sale deeds in favour of other defendants and also 

came to know that father of the plaintiff also managed to cancel mutation 

fraudulently in Assam Board of Revenue in case no- ABR 75RA/75 vide 

dated 21/11/75 without serving notice to the father of plaintiff. The 

defendant no 1 to 14 on the other hand contended that after suit land 

was put in auction sale their predecessor Kabindra Malla Buzarbarua 

preferred appeal in the Board of Revenue, Assam for setting aside the 

sale, and accordingly, the sale  is set aside on usual terms and conditions 

as per section 81 of Assam Land and Revenue Regulation, 1886 on 

31/10/75 in case No. 75RA/75 and the names of the predecessor-in-

interest of the defendants No. 1 to 14 along with other Pattadars were 

restored on deletion of the name of the plaintiff's father Keshab Das. 

From pleading of the plaintiff it so appears that plaintiff as well as to his 

father had no knowledge of the fact that setting aside the auction sale 

and that name of father of plaintiff as pattadar is deleted on appeal by 

the revenue authority. Plaintiff in his pleading did not mention when did 

the auction sale is set aside instead specifically stated on 5/5/13 when the 

defendant 15 to 23 entered in the suit land he make an enquiry and came 

to know that mutation accorded in suit land to his father is cancelled 

without serving notice to the plaintiff’s father. More so, during cross 

plaintiff as PW1 admitted regarding ownership of defendants over suit 

land, he got aware only when defendant executed the sale deed or sold 

the suit land. In his cross PW1 also stated that Ext. 3 is the sale certificate 

issued to his father during auction sale and his father is paying land 

revenue and his father till date is the owner of the suit land. It is settled 

position of law that when a person claim adverse possession, he must 

admit that he is not the owner and the other is the owner and he is 

enjoying the property as a real owner to the knowledge of the true/paper 

owner. To prove adverse possession, the conduct of plaintiff and the 

treatment of suit property by the plaintiff is important. If the plaintiff 
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enjoyed the suit property as owner of the suit property he cannot claim 

adverse possession.  

 

12. Now, even if it is accepted that plaintiff had knowledge of setting aside 

the auction sale or to the knowledge that mutation of their father is 

cancelled on 21/11/75, then also for claiming adverse possession plaintiff 

is to prove that he was in open and continuous possession of the suit 

property for more than 12 years and his possession is hostile to the 

knowledge of the paper owner. Plaintiff as PW1 in his evidence in chief 

deposed that even after the auction sale is set aside, he and his father 

denying right, title and interest of the defendants and their predecessor 

openly and to the knowledge of owners continuously in possession of the 

suit land for over 12 years i.e. till 21/11/87 and possession of the 

plaintiff’s father ripen to ownership adverse to the true owner. PW1 also 

stated that till date for recovery of possession neither predecessor of 

defendant nor present defendant 1 to 14 lodged any case and defendants 

relinquished their right, title and interest over the suit land. Plaintiff relied 

upon 2 land revenue receipt Ext. 2(1) and 2(2). During cross plaintiff 

admitted that after sale certificate i.e. Ext. 3 is issued his father paid the 

revenue. He also expresses his ignorance as for how many years his 

father paid revenue. He accepted he did not paid any land revenue. The 

two land revenue receipt does not prove long continuous and hostile 

possession over the suit land of plaintiff. PW1 admitted in both revenue 

receipts it is not mentioned for whom the revenue is paid. PW1 produced 

Ext. 1 the Jamabandi copy certifying the contention of the parties that 

suit land once put in auction sale and later, on appeal sale is set aside 

and the name of defendant’s predecessor is restored.  

 

13. It is a well-settled principle that a party claiming adverse possession must 

prove that his possession is "nec vi, nec clam, nec precario", that is, 

peaceful, open and continuous. Hon’ble Apex court in Karnataka Board of 

wakf vs Govt of India and others (2004)10 SCC 779 observed a peaceful 

open and continuous possession as engraved in the maxim nec vi, nec 

clam, nec precario in following terms-    “………….physical fact of exclusive 

possession and the animus possidendi to hold as owner in exclusion to 
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the actual owner are the most important factors that are to be accounted 

in cases of this nature. Plea of adverse possession is not a pure question 

of law but a bended one of fact and law. Therefore, a person who claims 

adverse possession should show:  (a) on what date he came into 

possession (b) what was the nature of his possession (c) whether the 

factum of possession was known to the other party (d) how long his 

possession has continued, and (e) his possession was open and 

undisturbed. A person pleading adverse possession has no equities in his 

favour. Since he is trying to defeat the rights of the true owner, it is for 

him to clearly plead and establish all the facts necessary to establish his 

adverse possession…..”. The PW1 during cross stated that suit land was 

low land and for the last 10-15 years the suit land was remaining as low 

land. He deposed they use to do cultivation before suit land become low 

land. He also stated if his father give share of cultivation to some other it 

is not known to him. PW1 also stated except in about 1 Bigha land in rest 

of the suit land there is no weed and water hyacinth. He deposed he had 

a tin chali on the suit land which he admitted he built in the year 2012. 

Kailash Das is examined PW2 and he reveal he does not know about 

pattadar of suit land. The house of PW2 is in the north side of the suit 

land. He too deposed that since last 8 years suit land is covered with 

weed and water hyacinth. And he has seen defendants as owner from 

childhood. He also stated Tanuram Das, Keshab Das used to cultivate in 

suit land. He clarified Tanuram Das is the father of Keshab Das and 

plaintiff Binod and Tapeswar are the children of Keshab. He revealed he is 

not aware as to how many years Keshab cultivate in suit land. He heard 

that suit land was put in auction sale but not aware who purchased the 

suit land and even not aware if auction is set aside or not. PW2 further 

reveal he is not aware if the person who purchased the suit land in 

auction had been cultivating the suit land or not. PW2 also stated front 

side of suit land is slightly high and someone has purchased and construct 

a chali house. The chali belongs to other but one Biru Medhi is living 

there. One Bhrigu Das is examined as PW3 and in evidence in chief he 

stated his house is in the south of the suit land. He too stated that 

defendant no-1 to 14 are the owner of the suit land. The suit land was 

cultivable land about 15-20 years ago. Now the land is open and 4-5 
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years ago houses being constructed. He stated he is not aware who 

constructed those houses. He stated plaintiff did earth filling. PW3 also 

stated it is to his knowledge that Binod ploughed the suit land, and 

possessing the suit land. Another Sri Babul Das is examined as PW4. He 

lives in contagious north of the suit land. He reveal earlier suit land was 

cultivable land and for the last 20 years suit land is remaining as low land 

and in the last 20 years suit land is covered by weed and water hyacinth. 

And no one is cultivating in the suit land for last 20 years. Earlier Keshab 

used to do cultivation and on what basis keshab did cultivation is not 

known to him. To establish his plea, plaintiff apart from his evidence 

adduced evidence of 3 other PWs. From the evidence of PWs it is clear 

that for the last 10 to 15/20 years suit land is not used for cultivation. All 

the PWs admitted suit land gradually become low land. PW1 himself 

admitted that on 2012 he constructed a chali house. None of the other 3 

PWs clarified from which year plaintiff’s father Keshab used to cultivate in 

suit land and until which year he and plaintiff continued cultivation. PW2 

do not know how many years father of plaintiff cultivate the suit land. It 

is already admitted position of the plaintiff that his father used to work as 

riot under the predecessor of defendant in suit land. PWs did not specified 

whether they have seen cultivating plaintiff’s father while working as riot 

under predecessor of defendants. DW1 clarified that their family did not 

use to cultivate. From evidence of PWs and exhibited documentary 

evidence the plaintiff failed to show that suit land was open and exclusive 

possession of his and his father in the intervening period of 12 years or 

even after that. A person pleading adverse possession has no equities in 

his favour. Since he is trying to defeat the rights of the true owner, it is 

for him to clearly plead and establish the all facts necessary to establish 

his adverse possession (Karnataka Board of wakf vs Govt of India and 

others (2004)10 SCC 779). The learned counsel of defendant during 

argument submitted that plea of adverse possession is to be used as a 

shield and not as a sword. Plaintiff failed to establish he was in possession 

of suit land from 21/11/75 till 21/11/87 openly peacefully and in 

continuity in hostile of defendants.  
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14. POINTS NO-(b)  This issue is in fact framed by my learned 

predecessor as there is an averments in the written statement of 

defendant that suit is not maintainable. Except in the W/S that suit is not 

maintainable there is no mention anywhere in record as to why the suit is 

not maintainable. The defendants failed to substantiate the assertion by 

adducing any credible evidence or otherwise except the averments in 

their written statement.  

 

 

15. POINTS NO-(f)   Plaintiff pleaded for declaring the sale deed 

mentioned in Schedule B to be void. Defendant no 1 to 14 executed these 

9 number of sale deed in favour of defendant no 15 to 23. It is found that 

predecessor of defendant 1 to 14 were owners and possessors of suit 

land in Dag no- 76 of KP Patta no- 8. The defendants 1 to 14 inherited 

the suit property in Dag no-76 from their predecessor.  In order to prove 

right, title and interest over the suit land defendant side (1 to 14) 

submitted certified copy of jamabandi Ext. Ka, Which shows name of 

defendants mutated on account of inheritance. The vendor defendant no 

1 to 14 admitted the sale and the execution of sale deeds in their written 

statement. The exhibit of jamabandi copy and revenue receipt and 

revenue clearance certificate solidifies that defendant are the owner and 

possessor of suit land. The defendant 1 to 14 intending to dispose of the 

suit land along with other lands of the Dag to defendant no 15 to 23 

plotwise, the defendants 1 to 14 after getting necessary permission from 

Deputy Commissioner, Nalbari executed sale deed in favour of defendant 

number 15 to 23 on receiving consideration money plotwise. It is also 

stated that defendant 1 to 14 gave possession and the vendee enjoying 

and possessing the land. Defendant 15 to 23 asserted after due enquiry 

of ownership and getting permission from the office of Deputy 

Commissioner vide sale deed they purchased the suit land plotwise. They 

have taken possession and their names recorded in revenue record with 

vendor by way of right of purchase as per provision of law. DW1 affirmed 

they have executed 8 numbers of sale deed and possession is given to 

the vendee in presence of Mandol Chakra Kalita. Ext. Unga, Ext. Pratham 

Cha, Ext. Chha, Ext. Ja, Ext. Jha, Ext. Nya, Ext. ta, Ext. Tha, Ext. Da are 
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the sale deed and Ext. Unga(12)(26) Ext. Pratham Cha(12)(26), Ext. 

Chha(12)(26), Ext. Ja(12)(26), Ext. Jha(12)(26), Ext. Nya(12)(26), Ext. 

Ta(12)(26), Ext. Tha(12)(26), Ext. Da(12)(26) are his signatures. DW3 

and DW4 in their evidence asserted that they have purchased the land 

plotwise of disputed Dag and patta along with others by executing 

registered sale deed in the office of registrar and also took possession. 

Since the defendants 1 to 14 are the owners of the disputed Dag and 

Patta and following the due procedure of law they executed sale deed in 

favour of defendant 15 to 23 and accordingly buyer also admitted of 

getting possession after purchasing. Hence, the sale deeds described in 

schedule B cannot be said to be void and fraudulent.  

 

16. POINTS NO-(C)  Plaintiff contended that he and his father have 

possessing the suit land from 21/11/75 openly and in hostile to defendant 

1 to 14. Plaintiff further asserted that the right, title and interest of the 

defendant over the suit land have extinguished on and from 21/11/87 

within 12 years (21/11/75 to 21/11/87) or thereafter as the father of the 

plaintiff and after him the plaintiff has been possessing the suit land 

openly and adversely denying the title of the said defendants. Hence, the 

right, title and interest of the plaintiff has ripen into ownership over the 

suit land by virtue of adverse possession on and from 21/11/87 or 

thereafter. Plaintiff also plead that witnessing defendant 15 to 23 entering 

in the suit land he upon enquiry finding that suit land sold by the 

defendant to defendant 15 to 23 he has filed this case. Hence, suit is not 

barred by limitation.  

 

 

17. POINTS NO-(g)(h)  In view of the discussion made above 

and decisions arrived there in, the issues decided negative. It is found 

plaintiff failed to prove plea of adverse possession. Hence, Plaintiff is not 

entitled to any relief prayed for.  
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ORDER 

The suit is dismissed on contest with cost.  

Prepare the decree accordingly.  

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 08th day of May 

2018.  

Dulumoni Das 

Munsiff No- 1, Nalbari 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
 
 

Witnesses examined by the Plaintiff: 
 

1. PW1- Sri Binod Kumar Das 
2. PW2- Sri Kailash Medhi 
3. PW3- Sri Bhrigu Das 
4. PW4- Sri Babul Das 

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Certified Copy of Jamabandi of KP Patta no-8 of Nalbari Town 

2. Ext. 2(1)(2)- Land Revenue paying receipts 

3. Ext. 3- Sale Certificate issued to the father of the plaintiff by the Sale officer 

4. Ext.4- Certified Copy of Sale Deed No- 1859 of 12 

5. Ext.5- Certified Copy of Sale Deed No- 1860 of 12 

6. Ext.6- Certified Copy of Sale Deed No-1861 of 12 

7. Ext. 7- Certified Copy of Sale Deed No- 1862 of 12 

8. Ext. 8- Certified Copy of Sale Deed No- 1863 of 12  
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9. Ext. 9- Certified Copy of Sale Deed No- 1864 of 12 

10. Ext. 10- Certified Copy of Sale Deed No- 1865 of 12 

11. Ext. 11- Certified Copy of Sale Deed No- 1866 of 12 

12. Ext. 12- Certified Copy of Sale Deed No- 24 of 13 

 

Witnesses examined by the Defendant: 
 
1. DW1- Sri Samiran Malla Buzarbaruah 
2. DW2- Sri Paramesh Malla Buzarbaruah 
3. DW3- Sri Nipon Mazumdar 
4. DW4- Sri Sashi Kanta Poddar 
 
Documents exhibited by the Defendant: 
 
1. Ext. Ka- Jamabandi Copy of KP Patta No-8 of Nalbari Town, Khatabari Khanda 

2. Ext. Kha- Certified copy of judgment dated 31/10/75 in case no- 75 RA passed by 

the Assam Board of Revenue, Guwahat 

3. Ext. ga- Revenue Paying Receipt 

4. Ext. Gha(1) to (14)- Revenue Clearance certificates 

5. Ext. Unga- Certified Copy of Sale Deed No- 1859 of 12 

6. Ext.Pratham Cha- Certified Copy of Sale Deed No- 1860 of 12 

7. Ext. Chha- Certified Copy of Sale Deed No-1861 of 12 

8. Ext. Ja- Certified Copy of Sale Deed No- 1862 of 12 

9. Ext. Jha- Certified Copy of Sale Deed No- 1863 of 12  

10. Ext. Nya- Certified Copy of Sale Deed No- 1864 of 12 

11. Ext. Ta- Certified Copy of Sale Deed No- 1865 of 12 

12. Ext. Tha- Certified Copy of Sale Deed No- 1866 of 12 

13. Ext. Da- Certified Copy of Sale Deed No- 24 of 13 

14. Ext. Unga(12)(26) Ext. Pratham Cha(12)(26), Ext. Chha(12)(26), Ext. Ja(12)(26), 

Ext. Jha(12)(26), Ext. Nya(12)(26), Ext. Ta(12)(26), Ext. Tha(12)(26), Ext. 

Da(12)(26)—Signatures of Samiran Malla Buzarbaruah.  

 

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 
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